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FACSIMILE 8031271 -4015
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POST OFFICE BOX 2447
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TELEPHONE 9191890-4190
FACSIMILE 919/890-4180

SPARTANBURG OFFICE
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101 WEST 5T. JOHN STREET
POST OFFICE BOX 5137

SPARTANBURG. SC 29304
TELEPHONE 8031542-1300
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RECEIVED

MAY 2 5 1993
M•• DoDDa a. Se.rcy
Secretary
Federal co.aunication. co.ai••ion
Wa.hington, D.C. 2055. n

ael lIN Docket .o.~ /
ChaDDel 280A
We.terville, Ohio

Dear M•• Searcy I

BDclo.ed for filing on behalf of Ohio Radio A••ociate., Inc. are aD
original and .ix (6) copie. of it. ·Second Notion to Bnlarge I ••ue. Again.t
Wilburn. •

Plea•• contact the undere.igned in our W••hington, D.C. office.

ae.pectfully .ubaitted,

MclfAIR , SAIif1I'ORD, P.A.

Bnclo.ure

BISBARCY52.FCC

No. of Cop;~;s fec'd~
UstABC 0 E



DOCKET FILE COpy ORIGINAL

Before 1:11.
PBDBRaL COiUioalCA!rICBIS em.xSSlc.

"a.hillgtoll, D.C. 2055&

RECEIVED

MAY 2 5 1993

ID re Application. of:

DAVID A. Itx-HDl

n al.,

Application. for eou..truc'tion
Perait for a ..... S'tation,
CIIaDD..l 280A, " ••terYille,
Ohio

~: Adaiai8'trati.,.e Law J'II4ge
Walter C. lliller

)
)
)
)
)
)
)
)
)
)

_ Docket 110. 93-107

--'"Pile 110•• BPB-91123

'through

BPB-911231D

Rellpectfully nblaittecl,

JICIIA1R & 8JUIPOIU), P.A.

By:
~Jo-:bD:--~W~.-B~..--::t-e-r-------

By:-=:---:--=---==-=--:-----stepbeD ~. Yel.,.ertoa
Att:orlUl7. for Ohio ltadio

A88OCiate., IDC.
1155 151:11 street, ••W., SUite &00
Wa8hiag'tOD, D.C. 20005
~lepboDe: (202) 659-3900

Kay 25, 1993

B: SIUUlCY52 •Pee



SICORD HOTIOH TO BRLABGI ISSUIS AGAIIfST WILBURH

Ohio Radio Associates, Inc. (·ORA·), by its attorneys, pursuant to Section

1.229 (b)(l) of the eo_ission's Rules, hereby subllits this Ilotion to enlarge the

issues against Wilburn Industries, Inc. (·Wilburn·). This motion i. ba.ed on

documents exchanged by Wilburn on May 10, 1993, pursuant to the standard docuaent

production, and thus is timely filed within fifteen (15) days of the discovery

of new information. In support of its Ilotion to enlarge the issues, ORA subaits

the following comments.

Wilburn exchanged a copy of a letter, dated Deceaber 24, 1991, froa Kid

Ohio Communications, Inc. The letter states in perlinent parl that Mid-Ohio is

Mwilling to negotiate M and has an ·intent to negotiate· with Wilburn as to use

of its transmitter tower and facilitie.. Moreover, ·Ilutually acceptable teras·

would be negotiated in the future. Within .ixty (60) days of the date of the

letter, Wilburn was required to aake a .atisfactory .howing to Mid-Ohio of its

financial qualifications to enter into lea.e arrangements for the tower and

facilities.

Under long-established Commi.sion policy, Wilburn doe. not have ·rea.onable

assurance· of Mid-Ohio's tower site. National cowunications Ipdustries, 6 FCC

Red 1978, 1979, para. 10 (Rev. Bd. 1991), aff'd, 7 FCC Red 1703, para. 2 (1992),

·rea.onable assurance· of the availability of a tower site requires more than a

"willingness to deal· on the parl of the tower site owner; Rea 1II110!

Broadcasting, 6 FCC Red 5843, 5846, para. 14 (Rev. Bd. 1991), the fact that the

site owner could fore.ee no problem in giving a lease does not constitute

"reasonable assurance" where lease terms rellain to be negotiat.d, citing Wi1liaa

F. and Anne K. Wallace, 49 FCC2d 1424, 1427 (Rev. Bd. 1974); A4lai I. Stey.n.on,

5 FCC Red 1588, 1589, para. 6 (Rev. Bd. 1990), the fact that the site owner hal

indicated that he will di.cu•• the pos.ibility of a lea.e at .olle future date is

insufficient, citing 11 Camino Broadca.ting Corp., 12 FCC2d 25, 26 (R.v. Bd.

1968).

A ·willingness to negotiate· do.s not constitute ·reasonabl. assuranc•• •

Bai.ion de Radio Bal••••da, Inc., 7 FCC Red 8629, n. 4 (Rev. Bd. 1992). Although

rent and other details may be negotiated in the future, the basic teras of a



t.ower lea.e mu.t. be negot.iat.ed in order t.o po••e.. - rea.onable a••urance. - ian

Lake. Brqadca.ting. InC., 6 PeC Rcd 4331, 4332, para. 11 (1991), citing latiopal

Innovat.iv. Programming I.t.work of t.h. Ba,t. coa,t, 2 FCC Rcd 5641, 5643, para. 11

(1987) •

An applicant. i. required t.o n.got.iat.. wit.h the .it.. own.r in ord.r t.o

po••••• -r.a.onabl. a••uranc•• - Dutch••s Co_unicat.ion. COrp., 101 FCC2d 243,

253, para. 14 (Rev. Bd. 1985). Some basic n.gotiation. b.t.w••n the applicant and

t.he .it.e own.r mu.t. occur in order t.o con.t.it.ut.e -rea.onabl. a ••uranc•• - CubY

American Limit..d, 2 FCC Red 3264, 3266, para. 13 (R.v. Bd. 1987), ~ d.pil4,

5 FCC Rcd 3781, para. 2 (1990). Bven if a sit. own.r would -favorably con.id.r

us. of his property and would at a fut.ur. date co_enc. -n.gotiation. for

finalizing arrangement.s, - t.his is insufficient.. Lee Optical and A.sociated COs.

R.tir.m.nt and P.nsion Fund Trust, 2 FCC Rcd 5480, 5486, para. 23 (Rev. Bd.

1987).

Accordingly, based on applicable CO_inion precedent.,

Optical(R.v.-favorably



..

To deteraine whether Wilburn Industrie., Inc. ha. -rea.onable as.urance-of
its propo.ed tower .ite, and if not, whether it is basically qualified to
be a co.ai.sion licensee, and thus whether its application should be
granted?

If this issue is specified, ORA requests that all documents, not already

exchanged, relating to the proposed tower site of Wilburn and relating to its

contact. with Mid-Ohio, be produced.

WBERBFORB, in view of the foregoing, ORA requests that the foregoing issue

be specified against Wilburn.

Respectfully submitted,

McHAIR & SAHFORD, P.A.

By.~ l..-... (N · ljo-/\L :r. '{
John W. Hunter "' ....i~ 1

By'B~.... T. v.rt:·~
Attorneys for Ohio Radio

Associates, Inc.
1155 15th st., H.W., Suite 400
Washington, D.C. 20005
Telephone I 202-659-3900

May 25, 1993

0202979.00001
ORA.S1
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MID-OWO COMMUNlCA'DON8, INC.
POBt Otftoe Rem 14

Westerville, Ohio 48081

December 24, 1991

Charles W. WUburn
Attorney at Law
210 S. Court Street
Circleville, OH 431131

BE: Mid·Ohio Communications, Inc./WBBY-FM/Leue ot..beets

Dear Mr. Wilburn:

This correspondence IB in regard to your recent inquiry pertaiDlDl to the lease ot certalD real
property and personal property owned by Mid·Ohio Communications, Inc. or aft'lliated compaDiee which
IB utilized in reprd to the broadcast operation otWBBY-FM. You have indicated that you are pl8DDiDg
to apply tor the broadcast liceDR ot WBBY-PM, We.terYille, Ohio, and this correspondence IB to contlrm
that should the Federal Communications Commiuion award you the construction permit, Mid-Ohio
Communications, Inc., the tormer licensee otWBBY-PM, is will.lnl to neaotlate appropriate leasa with you
tor certain real property and personal property owned by Mid-Qhio Communications, Inc. or atrWated
companies in the amount ot Six Thousand Dollars ('8,000.00) per month.

The real estate lease and equipment lease which would commence upon the FCC IftlDtlDl your
construction permit would include the use ot the tower site (tower and bulldinl) located at State Route
37, Sunbury, Ohio 43074; studio facilities loca~ at 14 Dorchester Court, Westerville, Ohio 43081; and
equipment utilized in the operation of the station. The equipment would include some or perhaps all of
the equipment itemized in the inventory accompanyinl this correspondence. Failure to lease all of the
equipment listed in the Inventory will not result In a reduced lease package price. This correllpOndence
conveys an intent to negotiate terms of lease a,reements and does not in and of itself constitute lease
agreements. Althoulh it is contemplated that mutually acceptable terms will be negotiated in regard to
the various leases, there is no auanmtee of that occurrence.

Within s!sty (80) days of the date of this letter, you mlHt provide Mid-Ohio Communications, Inc.
with a showing of f'mancial quaUfications satisfactory to Mid-Ohio Communications, Inc. tor it to enter into
the above-referenced leases. Mid-Ohio Communications, Inc. reserves the right to cancel this letter within
sisty (60) days of receipt of your financial information. NotwithstaDdlnl the above, at the time you
receive the construction permit, Mid·Ohio CommunicatioDB, Inc. reserves the right to again review your
financial condition to determine if you then have financial qualltlcations satisfactory to Mid-Ohio
Communications, Inc. to enter Into the above-referenced leases. In regard to a showing of ftnancial
strength, if the lessee is a corporation, the principals of lessee will have to personally sign unconditional
guarantees in reprd to the lease obligations.

Mid-Ohio Communications, Inc. hereby grants you the authority to specify WBBY-FM's transmitter
location in your FCC application. We wish you the best of luck in your application for licensure being
prepared for filing with the Federal Communications Commiuion.

Sincerely,

MID-OHIO COMMUNICATIONS, INC.

Attachment
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cpTlrICAft or BpYle!

I, B~ephen T. Yelverton, an a~~orney in ~he law fira of IIcHair Ie Banford,
P.A., do hereby certify ~ha~ on ~his 25~h day of May, 1993, I have caused ~o be
hand delivered or sailed, U.B. uil, po.~age prepaid, a copy of ~he foregoing

·Second Mo~ion ~o Bnlarge Issues Agains~ Wilburn· ~o ~he following:

The Honorable Wal~er C. lIiller*
Adainis~ra~ive Law Judge
Federal COmmunica~ions Commission
Room 213
2000 L S~reet, N.W.
Washington, D.C. 20554

James Shook, Bsquire
Bearing Branch
Federal Communications CO.-ission
Room 7212
2025 M Stree~, N.W.
Washington, D.C. 20554

Arthur V. Belenduik, Bsquire
Smithwick II Belenduik, P.C.
1990 II street, N.W.
Sui~e 510
Washington, D.C. 20036
Counsel for David A. Ringer

Ja.es A. Koerner, Bsquire
Baraff, Koerner, Olender Ie Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washing~on, D.C. 20015-2003
COunsel for ASF Broadcasting COrp.

Bric S. Kravetz, Bsquire
Brown, Finn II Nietert, Chartered
1920 N Street, N.W.
Suite 660
Washington, D.C. 20036
Counsel for Wilburn Industries, Inc.

Dennis F. Begley, Bsquire
Reddy, Begley II Martin
1001 22nd stree~, N.W.
Washington, D.C. 20037
COunsel for Wes~erville Broadcasting Company

Limited partnership

*Hand Delivery
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Daa J. Alpert, BllqUire
GialllMarg, Peldllan Ir Bre••, Chartereel
1250 CoDIlec:tiC'll't Ay__, ••w.
wa.hi:agtoD, D.C. 20036
CouIl.el for Shell_ P. Dayi.

Kyoag Ja llatchak
8300 IIDcItlnuy Way
Bacr-.to, california 95843


